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§6.5

applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual or
group of individuals, corporation or
other entity that directly or indirectly
controls or owns a majority of the vot-
ing shares of another business, or con-
trols in any manner the election of a
majority of that business’s board of di-
rectors, trustees, or other persons exer-
cising similar functions, will be consid-
ered an affiliate of that business for
purposes of this part, unless the adju-
dicative officer determines that such
treatment would be unjust and con-
trary to the purposes of the Act in
light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of
the applicant other than those de-
scribed in this paragraph constitute
special circumstances that would make
an award unjust.

(g) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

§6.5 Standards for awards.

(a) A prevailing applicant may re-
ceive an award for fees and expenses in-
curred in connection with the final dis-
position of a proceeding, unless (1) the
position of the agency was substan-
tially justified, or (2) special cir-
cumstances make the award unjust. No
presumption arises that the agency’s
position was not substantially justified
simply because the agency did not pre-
vail.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding
or if special circumstances make the
award sought unjust.

§6.6 Allowable fees and other ex-
penses.
(a) The following fees and other ex-
penses are allowable under the Act:
(1) Reasonable expenses of expert wit-
nesses;
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(2) Reasonable cost of any study,
analysis, engineering report, test, or
project which the agency finds nec-
essary for the preparation of the par-
ty’s case;

(3) Reasonable attorney or agent fees.

(b) The amount of fees awarded will
be based upon the prevailing market
rates for the kind and quality of serv-
ices furnished, except that

(1) Compensation for an expert wit-
ness will not exceed the highest rate
paid by the agency for expert wit-
nesses; and

(2) Attorney or agent fees will not be
in excess of $75 per hour.

§6.7 Delegations of authority.

The Director, Bureau of Alcohol, To-
bacco and Firearms and the Comp-
troller of the Currency are authorized
to take final action on matters per-
taining to the Equal Access to Justice
Act, 5 U.S.C. 504, in proceedings listed
in §6.3 under the respective bureau or
office. The Secretary of the Treasury
may by order delegate authority to
take final action on matters pertaining
to the Equal Access to Justice Act in
particular cases to other subordinate
officials.

Subpart B—Information Required
From Applicants

§6.8 Contents of application.

(a) An application for an award of
fees and expenses under the Act shall
identify the applicant and the pro-
ceeding for which an award is sought.
The application shall show that the ap-
plicant has prevailed and identify the
position of the agency in the pro-
ceeding that the applicant alleges was
not substantially justified. The appli-
cation shall state the basis for the ap-
plicant’s belief that the position was
not substantially justified. Unless the
applicant is an individual, the applica-
tion shall also state the number of em-
ployees of the applicant and describe
briefly the type and purpose of its or-
ganization or business.

(b) The application shall also include
a statement that the applicant’s net
worth does not exceed $1 million (if an
individual) or $5 million (for all other
applicants, including their affiliates).
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